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Document overview:

This document proposes language modifications to the IFC’s Performance Standard 7, Access to Information Policy, Sustainability Policy and Guidance Note 7 as part of Phase 3 of the IFC’s review process. These modifications are considered necessary to ensure sufficient clarity for implementation of the FPIC requirement outlined in Performance Standard 7. 

Section B provides a summary of the proposed modifications to the text of each document. Sections C to G provide the rationale for these proposed changes and are structured in line with the request of the Director of the IFC’s Environmental, Social and Governance department at the Paris February 23rd consultation that, for each area where a language change is proposed the following information be provided: Para No: a) The text where there is potential lack of clarity; b) The risk associated with this lack of clarity; c) Suggested text on how to address this. Where considered relevant additional rationale for these proposed modifications is provided in Appendices.

Section H raises some additional questions that go beyond the issue of FPIC, which were also raised during the Paris consultation, around which clarificatory guidance is also necessary to ensure implementation effectiveness.

A. Summary of proposed textual modifications and additions.

Proposed changes are indicated as follows: Existing text to delete XXXX ; Suggested text to add as [XXXX] (i.e. bracketed text in bold).
1) Language clarity modifications to Performance Standard 7:
Modify Objectives bullet point 4: To ensure the free, prior, and informed consent (FPIC) of the project Affected Communities of Indigenous Peoples for business activities including on project design, implementation, and expected outcomes when the special circumstances described in this Performance Standard are present.

Para 16: The special circumstances requiring FPIC are when projects (i) are to [impact on] be located on or make commercial use of natural resources on lands traditionally owned, occupied or otherwise used or acquired subject to traditional ownership and/or under customary use by Indigenous Peoples; (ii) require relocation of Indigenous People from lands traditionally owned, occupied or otherwise used or acquired by them from traditional or customary their lands; or (iii) involve commercial use of Indigenous Peoples’ cultural resources. Clients will not proceed with any projects that meet these special circumstances unless FPIC has been obtained. 

Para 17 Footnote 7 (add clarificatory text): ‘[FPIC is required regardless of formal legal titling regime.]
Para 19 Footnote 12 (add clarificatory text): [FPIC is required regardless of formal legal titling regime and all other paragraphs of Performance Standard 7 are applicable.]
Para 18: If the client proposes to locate a project on, or commercially develop natural resources on lands traditionally owned by, or under the customary use of, [traditionally owned, occupied or otherwise used or acquired by] Indigenous Peoples, and adverse impacts8 can be expected, the client [will obtain FPIC] take the following steps:...
Para 20: ‘Where a project may impact upon cultural resources that are central to the identity and/or cultural, ceremonial, or spiritual aspects of Indigenous Peoples’ lives, priority will be given to avoidance of such impacts through retention of cultural resources. Where significant project impacts on cultural property are unavoidable, the client will obtain the FPIC of the Affected Communities of Indigenous Peoples.’

2) Language clarity modifications to Sustainability Policy:

Para 33: ‘FIs with portfolio and/or prospective business activities that present moderate to high social or environmental risks will require [moderate and] high risk business activities they support to apply relevant requirements of the Performance Standards.’

OR 

add footnote to Para 33 stating that  ‘[All activities meet the circumstances outlined in Performance Standard 7 Para 16 will apply relevant requirements of the Performance Standards.]’

3) Language clarity modification to Access to Information Policy:

Para 31 (add text or new Para stating) [Where applicable, IFC will disclose those projects where FPIC has been required and provide details of the process undertaken to obtain it and evidence that it has been granted.]

4) Language clarity modification to Guidance Note 7:

Para G31: ‘FPIC refers to [FPIC is an iterative process and where given can lead to] the combination of: (i) mutually accepted process between the Client and Indigenous Peoples, and (ii) evidence of agreement between the parties regarding the outcome of the negotiations.’ In addition an existed working definition of FPIC could be added as an example. [In Philippines legislation FPIC refers to ‘the consensus of all members of ICCs/IPs [Indigenous Cultural Communities/Indigenous Peoples] to be determined in accordance with their respective customary laws and practices, free from any external manipulation, interference, coercion, and obtained after fully disclosing the intent and scope of the activity, in a language and process understandable to the community.]’
Para G33: ‘IFC will review the client’s documentation of the negotiation process and its agreed outcomes, and engage Affected Communities of Indigenous Peoples to verify that the affected communities of Indigenous Peoples are broadly in support of [have given their FPIC for] the project’.
Para G37: ‘IFC will evaluate the client’s documentation of its engagement process to establish that broad community support for the project exists among the affected communities  [and engage Affected Communities of Indigenous Peoples to verify that the affected communities of Indigenous Peoples are broadly in support of have given their FPIC for the project]’’.
Para G38 (Add to the end of paragraph): [In such contexts the proponents must obtain the FPIC of the impacted communities before proceeding with the project.]
Para G40: Delete from Guidance Note 7.

5) Clarificatory additions to Performance Standard 7 (PS7) or Guidance Note 7 (GN7):

Add the following text to the paragraphs of PS7 or associated paragraphs of GN7 to ensure the FPIC requirement is operationalized in a meaningful manner. 

PS7 Para 5 or to GN7 Paras G5 – G10: ‘[The understanding of the content and meaning of the term FPIC will be guided by the work of U.N. mechanisms addressing indigenous issues, such as the U.N. Experts Mechanism on the Rights of Indigenous Peoples, the UN Permanent Forum on Indigenous Peoples’ Issues and the UN Development Group guidelines on Indigenous Peoples’ issues and the jurisprudence of international and regional human rights mechanisms and evolutions in international environmental law.]’

PS7 Para 8 or to GN7 Paras G11 – G14: [To ensure due diligence human rights impacts should be explicitly addressed in the social component of environmental and social impact assessments. This should include addressing the cumulative impacts of projects on Indigenous Peoples’ rights and interests. The full and effective participation of Indigenous Peoples in the determination of these impacts must be ensured. Where it is determined that project may potentially impact on a community in voluntary isolation the project should not proceed.]
PS7 Para 10 or to GN7 Paras G15 – G22: Provide sufficient time for Indigenous Peoples’ decision-making processes [and ensure respect for Indigenous Peoples’ customary laws, community protocols and procedures.] [Ensure that access to independent experts for ESIA scrutiny is available to Indigenous Peoples.] 

PS 7 Para 10 footnote 4: [Customary laws, community protocols and procedures must be respected as part of consultation and decision-making processes]

PS 7 Para 15 or to GN7 Paras GN30 – GN33 [While consensus may not necessarily imply unanimity the determination as to whether consent is to be given or not is to be reached by the indigenous community themselves in accordance with their own cultural practices. In order to cater for the diversity of Indigenous Peoples’ decision-making processes, some of which may differ from mainstream majority rule based decision-making, it is essential that their customary laws, community protocols and procedures be respected as part of FPIC processes.]

GN7 Para G22: [Grievance mechanisms should afford due recognition for the impacted indigenous communities customary law and facilitate the role of indigenous institutions in addressing grievances in accordance with the wishes of the community in whose territory the operations are being conducted. The IFC should provide effective mechanisms through which Indigenous Peoples can challenge inappropriate FPIC processes]. 
Language clarity modifications to Performance Standard 7:

See Appendix 1 for further elaboration on risks and rationale for proposed changes.

Objectives bullet point 4: 

a) Text: To ensure the free, prior, and informed consent (FPIC) of the project Affected Communities of Indigenous Peoples on project design, implementation, and expected outcomes when the special circumstances described in this Performance Standard are present.

b) Risk: Businesses should seek consent for initial activities which precede the project design phase such as engaging in environmental and social impact assessments and the formulation of mutually agreeable terms of engagement and exploration activities. As worded the requirement for FPIC risks excluding these activities and only seeking consent well into the project when design has been completed. 

c) Solution: Rewording the objective as follows would address this concern: To ensure the free, prior, and informed consent (FPIC) of the project Affected Communities of Indigenous Peoples [for all business activities including] on project design, implementation, and expected outcomes when the special circumstances described in this Performance Standard are present.
Para 16: 

a) Text: There is no explicit statement that the projects that meet these circumstances will not proceed without FPIC.

b) Risk: While this is implicit in the notion of FPIC the absence of the statement leaves it open to ambiguity.

c) Solution: Add: [Clients will not proceed with any projects that meet these special circumstances unless FPIC has been obtained.]
Para 16 (this point also applies to Para 17, 18 and 19 where similar text is used): 

a) Text: The term ‘lands subject to traditional ownership and/or under customary use’ is used. 

b) Risk: This terminology potentially risks the exclusion of certain indigenous peoples (e.g. those who have been moved off their traditional lands and subsequently acquired lands elsewhere) from the requirement to obtain their FPIC. 

c) Solution: Using the terminology used in the UN Declaration on the Rights of Indigenous Peoples: ‘lands traditionally owned, occupied or otherwise used or acquired’, which builds on that of the ILO Convention 169, would avoid this risk. 

Para 16:

a) Text:  The current text lacks sufficient clarity in terms of the FPIC requirement for projects that directly impact on indigenous peoples’ lands but which may not be located on them. This is evident in the consultations in Paris where the term projects that ‘impact on indigenous peoples lands’ was repeatedly used by IFC staff in describing the FPIC requirement.

b) Risk: Projects such as mining, hydroelectric or infrastructure projects located outside of indigenous lands but which directly impact on them would under the current performance standard wording proceed without having to obtain their consent. Such projects could have impacts that threaten the cultural or physical survival of an indigenous people. Such wording is in and of itself confusing as the very purpose of and rasion d’etre for the FPIC requirement is to prevent against such situations arriving without indigenous consent.

c) Solution: Change text to ‘[The special circumstances requiring FPIC are when projects (i) are to [impact on] be located on or make commercial use of natural resources on lands]’
Proposed Para 16: The special circumstances requiring FPIC are when projects (i) are to [impact on] be located on or make commercial use of natural resources on lands traditionally owned, occupied or otherwise used or acquired subject to traditional ownership and/or under customary use by Indigenous Peoples; (ii) require relocation of Indigenous People from lands traditionally owned, occupied or otherwise used or acquired by them from traditional or customary their lands; or (iii) involve commercial use of Indigenous Peoples’ cultural resources. Clients will not proceed with any projects that meet these special circumstances unless FPIC has been obtained. 

Para 17 Footnote 7:

a) Text: ‘The acquisition and/or leasing of lands with legal title is addressed in Performance Standard 5 Land Acquisition and Involuntary Resettlement.’

b) Risk: This footnote could be interpreted as implying that where legal title has been issued that the Performance Standard 5 applies in place of Performance Standard 7.

c) Solution: Add clarificatory text to Footnote 7 that ‘[FPIC is required regardless of formal legal titling regime.]’

This lack of clarity in Para 17 of PS 7 is also reflected in Para G40 of GN 7 (See section GN7 below).

Para 18:

a) Text: ‘and adverse impacts can be expected, the client will take the following steps:...’
b) Risk: The text does not explicitly state that obtaining FPIC is one of the steps leading to a potential interpretation that the project can proceed without FPIC if the steps listed are taken. Also the text introduces a qualification to the FPIC requirement that is not consistent with the circumstances listed in Para 16 thereby leading to confusion i.e. the qualification ‘where adverse impacts can be expected’ is added. This limitation introduces ambiguity in the requirement that could lead to non application of the standard or generate significant difficulties in its implementation. It is also inconsistent with the requirement that FPIC be obtained where there is ‘any impact’ on indigenous peoples’ lands, as the determination of nature and significance of those impacts should one of the outcomes of the participatory FPIC processes rather than a circumstance triggering the requirement. This is particular evident in the context of cultural impacts of projects which cannot be determined without indigenous participation. Efforts to decide if impacts will be adverse or not prior to consultation will inevitably lead to implementation failures.

c) Solution: By removing the text ‘where adverse impacts can be expected’ (in-line with paragraph 16) and by adding the explicit requirement that ‘[the client will obtain FPIC and take the following steps]’ these risks can be avoided.

Proposed Para 18: If the client proposes to locate a project on, or commercially develop natural resources on lands traditionally owned by, or under the customary use of, [traditionally owned, occupied or otherwise used or acquired by] Indigenous Peoples, and adverse impacts8 can be expected, the client [will obtain FPIC] take the following steps:...
Para 19 Footnote 12:
a) Text: ‘Where members of the Affected Communities of Indigenous Peoples individually hold legal title, or where the relevant national law recognizes customary rights for individuals, the requirements of Performance Standard 5 will apply, rather than the requirements under paragraph 17 of this Performance Standard.’
b) Risk: This footnote could be interpreted as implying that where legal title has been issued that the requirement of Performance Standard 5 apply rather than Performance Standard 7.

c) Add clarificatory text to Footnote 12 that [FPIC is required regardless of formal legal titling regime and all other paragraphs of Performance Standard 7 are applicable.]’

Para 20

a) Text: ‘Where significant project impacts on cultural property are unavoidable, the client will obtain the FPIC’

b) Risk: As with paragraph 18 the text of paragraph 20 introduces a qualification to the FPIC requirement that is not consistent with the circumstances listed in Para 16 thereby introducing confusion i.e. the qualification that impacts have to be ‘significant’ is added. The risks described in relation to the text of paragraph 18 also apply as predetermination of the ‘significance’ of impacts to cultural resources outside of a participatory FPIC is in contradiction to the objective of the FPIC process itself and will lead to unnecessary complications in implementation and increase the risk of conducting inadequate consultation process that are inconsistent with the intent of PS 7.

c) By removing the word ‘significant’ consistence with paragraph 16 is guaranteed and the risk of implementation complications and the potential for ignoring the FPIC requirement reduced.

Proposed Para 20: ‘Where a project may impact upon cultural resources that are central to the identity and/or cultural, ceremonial, or spiritual aspects of Indigenous Peoples’ lives, priority will be given to avoidance of such impacts through retention of cultural resources. Where significant project impacts on cultural property are unavoidable, the client will obtain the FPIC of the Affected Communities of Indigenous Peoples.’

Language clarity modifications to Sustainability Policy

Para 33

a) Text: ‘IFC’s requirements and the scope of their application for FI clients depend on IFC’s investment type, the use of proceeds from the IFC investment, and the level of risk associated with the FI’s portfolio. In particular:...FIs with portfolio and/or prospective business activities that present moderate to high social or environmental risks will require high risk business activities they support to apply relevant requirements of the Performance Standards.’
b) Risk : Is it the case that FI's will not be required to implement the performance standards for projects that are considered to be moderate risk? If this is the case then, for all projects that are classified as moderate risk in the portfolio of an FI and where the circumstances outlined in PS7 Para 16 in which FPIC is mandatory are meet, the FPIC requirement will automatically not be triggered as PS 7 will not be applied.

c) Solution 1 (preferred): Require the application of the Performance Standards for all moderate and high risk FI business activities.

Solution 2: If Solution 1 is not adopted then the rationale behind this should be explicitly stated In this case Para 33 of the Sustainability Policy should require that all projects that meet the three circumstances outlined in Performance Standard 7 (Para 16) are to be classified as high risk. This could be done by adding text or a footnote to PS Para 33 to the effect that the PS ‘[will require high risk business activities, and / or activities meet the circumstances outlined in PS 7 Para 16, to apply relevant requirements of the Performance Standards.]’

B. Language clarity modifications to Access to Information Policy

Para 31

a) Text: ‘Where applicable, IFC will disclose the process outlining how it made a determination of Broad Community Support prior to consideration of the investment by IFC’s Board of Directors.’
b) Risk: Providing this disclosure requirement for BCS is a welcome development, however no corresponding disclosure requirement is provided FPIC. This creates a major risk of past problems faced in the implementation of BCS as a result of a lack of disclosure being replicated in the context of FPIC. 

c) Solution: At the Paris consultation it was stated that the IFC’s intent was to include a disclosure requirement for FPIC. A new paragraph 32 should be added specifically on FPIC stating: ‘[Where applicable, IFC will disclose those projects where FPIC has been required and provide details of the process undertaken to obtain it and evidence that it has been granted.]’

Language clarity modifications to Guidance Note 7

See Appendix 2 for further elaboration on risks and rationale for proposed changes.

Para G31

a) Text G31 states that ‘FPIC refers to the combination of: (i) mutually accepted process between the Client and Indigenous Peoples, and (ii) evidence of agreement between the parties regarding the outcome of the negotiations’

b) Risk / Lack of clarity. This sentence is misleading. (i) and (ii) are potential outcomes of FPIC but are not what FPIC refers to.

c) Solution: Change the text to ‘[FPIC is an iterative process and where given can lead to] the combination of: (i) mutually accepted process between the Client and Indigenous Peoples, and (ii) evidence of agreement between the parties regarding the outcome of the negotiations.’ In addition an existed working definition of FPIC could be added as an example. [In Philippines legislation FPIC refers to ‘the consensus of all members of ICCs/IPs [Indigenous Cultural Communities/Indigenous Peoples] to be determined in accordance with their respective customary laws and practices, free from any external manipulation, interference, coercion, and obtained after fully disclosing the intent and scope of the activity, in a language and process understandable to the community.]’
Para G33 

a) Text:  ‘IFC will review the client’s documentation of the negotiation process and its agreed outcomes, and engage Affected Communities of Indigenous Peoples to verify that the affected communities of Indigenous Peoples are broadly in support of the project’ 

b) Risk / lack of clarity: This criteria of ‘are broadly in support of ‘appears to equate FPIC with broad community support and hence is confusing and misleading.

c) Solution: Reword to ‘IFC will review the client’s documentation of the negotiation process and its agreed outcomes, and engage Affected Communities of Indigenous Peoples to verify that the affected communities of Indigenous Peoples are broadly in support of [have given their FPIC for] the project’
Para G37

a) Text: ‘IFC will evaluate the client’s documentation of its engagement process to establish that broad community support for the project exists among the affected communities’

b) Risk / lack of clarity: This text explicitly equates FPIC with broad community support and hence is confusing and misleading. It is also inconsistent with the requirement in G33 to engage the affected community in the verification process.

c) Solution: Reword to ‘IFC will evaluate the client’s documentation of its engagement process to establish that broad community support for the project exists among the affected communities  [and engage Affected Communities of Indigenous Peoples to verify that the affected communities of Indigenous Peoples are broadly in support of have given their FPIC for the project]’’.

Para G38

a) Text: ‘In case the host government has made the decision to relocate Indigenous Peoples, consultation with relevant government officials would be important to understand the rationale for such relocation, and whether a good faith negotiation based on informed participation of the Indigenous Peoples has been implemented and successfully concluded regarding the aspects of the project and the relocation affecting communities of Indigenous Peoples, prior to the decision to finance the project.’
b) Risk: This appears to imply that where governments have taken prior action to facilitate projects, and where these actions are inconsistent with the requirements of the Performance Standard's (e.g. relocation of indigenous peoples without FPIC), that the IFC may still engage in funding a project facilitated by these actions. This raises the issue of potential complicity of IFC clients with governments for violations of the rights of indigenous communities recognized under the jurisprudence of international and regional human rights bodies in such contexts (e.g. the requirement to obtain consent prior to relocation of indigenous peoples). 

c) Solution: Add to the end of paragraph G38 [In such contexts the proponents must obtain the FPIC of the impacted communities before proceeding with the project.]

Para G40:

a) Text: Para G40 of Guidance Note 7 reflects the lack of clarity introduced in Para 17 of Performance Standard 7 in relation to the impact of land titling regimes on the requirement for FPIC. It states: ‘The requirements under Performance Standard 7, paragraph 18, are intended for situations where traditional owned lands or customary usage of resources is held and used by Indigenous Peoples communally. Where individual members of the affected communities of Indigenous Peoples hold legal title, or where relevant national law recognizes customary rights for individuals, the requirements of Performance Standard 5 will apply. However, even where individuals within the affected communities of Indigenous Peoples hold legal title to land individually, the client should be aware that the decision of relevant individuals to cede title and to relocate may still be subject to a community-based decision making process, as these lands may be not be considered private property but ancestral lands.’

b) Risk: This paragraph implies that the nature of the formal titling regime in a State should have a bearing on the application of Performance Standard 7 to particular indigenous peoples. To do so would be contrary to the recognition of indigenous peoples’ inherent rights under international human rights law. It implies that the FPIC requirement is conditional on the national land titling regime in place. Such a position would only serve to entrench discrimination against recognition of indigenous peoples’ collective rights to their lands. The paragraph also confuses the notion of private property with alienable and disposable lands. 

c) Solution: This paragraph rather than providing clarity in terms of guidance instead introduces confusion and it is therefore suggested that it either be deleted entirely from Guidance Note 7’

Clarificatory additions to Performance Standard 7 (PS7) or Guidance Note 7 (GN7).

This section proposes additional clarificatory text which it is felt is necessary to ensure the effective operationalization of Performance Standard 7. Ideally the text would be added to the indicated paragraphs Performance Standard 7, however as this may not feasible due to current timeframe restrictions the points addressed below could be included in the relevant sections of Guidance Note 7 – v2. A detailed rationale for each of these proposed additions is included in Appendix 3.

PS7 Para 5 (re characteristics of FPIC):

a) Text: there is no mention of the meaning and content of the component parts and principles underpinning FPIC in international law in the current text.

b) Risk: The IFC standards risk becoming inconsistent with the jurisprudence and practice in relation to FPIC which continues to evolve under international law.

c) Solution: Add text to PS7 Para 5 or to GN7 Paras G5 – G10 stating that: ‘[The understanding of the content and meaning of the term FPIC will be guided by the work of U.N. mechanisms addressing indigenous issues, such as the U.N. Experts Mechanism on the Rights of Indigenous Peoples, the UN Permanent Forum on Indigenous Peoples’ Issues and the UN Development Group guidelines on Indigenous Peoples’ issues and the jurisprudence of international and regional human rights mechanisms and evolutions in international environmental law.]’

PS7 Para 8 (re Environmental and Social Impact Assessments): 

a) Text: there is no mention of addressing human rights or cumulative impacts in ESIAs, participation in preparation of ESIA’s or addressing communities in voluntary isolation.

b) Risk: Inadequate ESIA’s which do not have the credibility of communities are produced compromising subsequent consultation and consent processes.

c) Solution: add the following text to PS7 Para 8 or to GN7 Paras G11 – G14: [Human rights impacts should be addressed in the social aspect of the impact assessments. Cumulative impacts of projects on Indigenous Peoples’ rights and interests must be addressed. The full and effective participation of Indigenous Peoples in the determination of these impacts must be ensured. Where it is determined that project may potentially impact on a community in voluntary isolation the project should not proceed.]
PS7 Para 10 (re Informed Consultation and Participation): 

a) Text: There is no reference to the need to respect indigenous peoples’ customary laws. 
b) Risk: Processes that fail to cater for indigenous peoples own practices are imposed upon them leading to a denial of rights rather than a process that is consistent with self-determined decision making.
c) Solution: 
Add text PS7 Para 10 or to GN7 Paras G15 – G22: Provide sufficient time for Indigenous Peoples’ decision-making processes [and ensure respect for Indigenous Peoples’ customary laws, community protocols and procedures.] [Ensure that access to independent experts for ESIA scrutiny is available to Indigenous Peoples.] 

Also add to Footnote 4 (PS 7 Para 10) re decision making processes: [Customary laws, community protocols and procedures must be respected as part of consultation and decision-making processes]

PS 7 Para 15 (re FPIC): 

a) Text: As with para 10 para 15 fails to provide adequate guidance with regard to respect for the diversity and sui-generis nature of indigenous peoples decision-making processes.
b) Risk: FPIC processes that are inconsistent with indigenous peoples own decision-making processes are imposed on them. Such processes lack credibility and can result in long-term community division and harm to their cultural well-being.
c) Solution: Add to text PS 7 Para 15 or to GN7 Paras GN30 – GN33 [While consensus may not necessarily imply unanimity the determination as to whether consent is to be given or not is to be reached by the indigenous community themselves in accordance with their own cultural practices. In order to cater for the diversity of Indigenous Peoples’ decision-making processes, some of which may differ from mainstream majority rule based decision-making, it is essential that their customary laws, community protocols and procedures be respected as part of FPIC processes.]

GN7 Para G22.

a) Text: There is no requirement for due recognition of indigenous peoples customary law and existing institutions in the context of grievance mechanisms. 
b) Risk: Dispute resolution is not in accordance with community norms and practices and existing community based grievance mechanisms which are integral to identity and culture are undermined.
c) Solution: Add text to G22 stating [Grievance mechanisms should afford due recognition for the impacted indigenous communities customary law and facilitate the role of indigenous institutions in addressing grievances in accordance with the wishes of the community in whose territory the operations are being conducted. The IFC should provide effective mechanisms through which Indigenous Peoples can challenge inappropriate FPIC processes]. 
Questions regarding other potential implementation gaps.

The following are four areas in which implementation concerns were touched on in the roundtable discussions at the Paris consultation. If left unaddressed as part of this review, they would give rise to implementation gaps rendering the Performance Standards operationally ineffective in a number of frequently occurring circumstances.

1) The IFC frequently engages in funding projects that are already well into their project cycle e.g. at a point where consultation may have already taken place. As a result of this national civil society groups have, in the past, only become aware of projects after the client has already held consultations with the impacted communities i.e. when the IFC disclosed information in relation to the project. 

To address this anomaly, which prevents the effective implementation of the IFC Performance Standards and Policies, will guidance be provided indicating that where a company intends to seek IFC funding they should inform resource groups at the national level of this at as early a stage in the consultation process as possible?

2) In the context of seeking effective implementation of its revised Performance Standards and Policies, the IFC could clarify how it proposes to facilitate effective civil society engagement, particular in relation to consultation and participation requirements. This clarification could address issues such as the extent to which the IFC will assist with capacity building of NGOs and Indigenous Peoples organizations at the national and regional level and the role envisaged by the IFC for civil society in the oversight and on-going enforcement the Performance Standards.

3) Para 32 of the Sustainability Policy states that ‘In order to appropriately manage the social and environmental risks related to FI investments, IFC reviews the existing portfolio and prospective business activities of its FI clients to identify activities where the FIs and IFC could be exposed to risks as a result of their investments, and defines requirements for managing these risks. IFC reviews the implementation capacity of FIs as well as their social and environmental management systems, as required by Performance Standard 1.’ This text (together with Para 33) introduces appears to conflate two different types of risks – namely the risk associated with a particular FI’s portfolio (based on a range of IFC determined criteria), the risks the IFC faces as a result of engaging with the FI, and the risks in relation to projects as viewed from the perspective of a community. There is a need to introduce greater clarity with regard to the subject whose risk is being referred to, particularly where different concepts of risk are mixed in a single paragraph. Viewed from a perspective of sustainability and performance it is suggested that the risks faced by the communities should be the central focus.

4) Para 47 of the Access to Information Policy states that ‘Investments by AMC-managed funds are made in accordance with IFC’s investment principles, including the Sustainability Policy, the Performance Standards and this Policy. Accordingly, the disclosure requirements of the Sustainability Policy and this Policy will extend to all investments managed by the AMC and appropriate disclosures will be made either through IFC’s Website or through AMC’s own website.’ It is not clear if the access to information policy covers disclosure in relation to funds that are channelled through the AMC to clients and FI's. If it does not, how can civil society monitor the extent, destination and application of funding from aid budgets channelled through this mechanism?

Appendix 1: Rationale for language modifications to Performance Standard 7.

1) Clarify scope of the FPIC requirement.

Modify Para 16: The special circumstances requiring FPIC are when projects (i) are to [impact on,] be located on or make commercial use of natural resources on lands traditionally owned, occupied or otherwise used or acquired subject to traditional ownership and/or under customary use by Indigenous Peoples; (ii) require relocation of Indigenous Peoples from traditional or customary their lands; or (iii) involve commercial use of Indigenous Peoples’ cultural resources. Clients will not proceed with any projects that meet these special circumstances unless FPIC has been obtained. 
Para’s 17, 19 replace ‘subject to traditional ownership or under customary use’ with ‘traditionally owned, occupied or otherwise used or acquired’ 
Add to Footnote 7 (Para 17): [FPIC should be required regardless of formal legal titling regime.]
Add to Footnote 12 (Para 19): [FPIC should be required regardless of formal legal titling regime.]

Modify Para 18: If the client proposes to locate a project on, or commercially develop natural resources on lands traditionally owned by, or under the customary use of, [traditionally owned, occupied or otherwise used or acquired by] Indigenous Peoples, and adverse impacts8 can be expected, the client [will obtain FPIC and] take the following steps:...
Modify Para 20: Where a project may impact upon cultural resources that are central to the identity and/or cultural, ceremonial, or spiritual aspects of Indigenous Peoples lives, priority will be given to avoidance of such impacts through retention of cultural resources. Where significant project impacts on cultural property are unavoidable, the client will obtain the FPIC of the Affected Communities of Indigenous Peoples.

Rationale:

Paragraph 16. States that ‘The special circumstances requiring FPIC are when projects (i) are to be located on or make commercial use of natural resources on lands subject to traditional ownership and/or under customary use by Indigenous Peoples; (ii) require relocation of Indigenous Peoples from traditional or customary lands; or (iii) involve commercial use of Indigenous Peoples’ cultural resources.’ The subsequent paragraphs, which elaborate on the requirements for each of these specific circumstances addressed in paragraph 16, lack of clarity with regard to the requirement. Specifically: FPIC is not mentioned in relation to ‘Impacts on Lands and Natural Resources Subject to Traditional Ownership or Under Customary Use’ (para’s 17 – 18). FPIC is explicitly recognized as a requirement in the context of Relocation of Indigenous Peoples (para 19) which states that ‘If such relocation is unavoidable the client will not proceed with the project unless FPIC has been obtained as described above’. The requirement for FPIC is qualified in the context of commercial use of Indigenous Peoples’ cultural resources that may affect them, limiting it to those cases where ‘significant project impacts on cultural property are unavoidable’.

a) Proceeding in the absence of FPIC.

To address this lack of clarity and ambiguity Paragraphs 17-18 and 20-21 should be altered to be consistent with the unqualified requirement to obtain FPIC in all three circumstances. This necessitates an explicit statement in paragraph 16 relation to all three contexts that the client will not proceed with the project unless FPIC has been obtained. 

b) Relationship of legal title and FPIC requirement:

A degree of ambiguity is introduced by the language used to address the relationship between Indigenous Peoples’ lands rights and FPIC requirements. The proposed text uses the formulation ‘lands subject to traditional ownership and/or under customary use by Indigenous Peoples’ and qualifies this description with two footnotes (7 and 12 and Guidance Note 40) which introduce unnecessary confusion by appearing to suggest that the requirement for FPIC does not to apply to lands held or used by Indigenous Peoples under other forms of ownership or recognized under varying forms of formal titling regimes. Performance Standard no 5 (para 10) clearly states that in the context of consultations with Indigenous Peoples ‘Additional provisions apply to consultations with Indigenous Peoples, in accordance with Performance Standard 7.’ Footnotes 7 and 12 refer back to performance standard 5 apparently indicating that Performance Standard 7 may not apply in certain contexts. This leads to confusion which could lead to violations of Indigenous Peoples’ consultation and consent rights in practice. To avoid this, the text of footnotes 7 and 12 should be modified to explain that FPIC as outlined in Performance Standard 7 is required regardless of the national land titling regime that is in place. The terminology used in the UN Declaration on the Rights of Indigenous Peoples (UN DRIP) in relation to the lands of Indigenous Peoples could also be used to cover the spectrum of indigenous communities who for historical reasons have been had to relocate away from their traditional lands but who nevertheless are entitled to give or withhold their FPIC for the lands they now occupy.

It would be seriously flawed to place any limitations on the requirement for FPIC on the basis of formal title to land being held by being held Indigenous Peoples for two fundamental reasons: 

Firstly, the requirement for FPIC flows from Indigenous Peoples’ right to self-determination. It therefore cannot be arbitrarily deemed to be applicable to one indigenous community / people and not to another on the basis of the formal recognition of their land rights, or the nature of that recognition, in a given national legal system. In many instances Indigenous Peoples, in order to have some level of protection for their land rights, have had to engage with the legal titling systems available to them in the states in which they reside. The fact that these legal systems may have conferred individual titles, or even collective titles classifying their lands and alienable and disposable, should in no way serve to place limitations on the recognition of Indigenous Peoples’ self-determination rights, including the requirement to obtain their FPIC, as autonomous peoples and communities. The denial of Indigenous Peoples rights under national law should never serve as a justification for not respecting the requirement to obtain their FPIC for projects or activities that impact on their rights and interests.

Secondly the UN DRIP affirms that ‘Indigenous peoples have the right to the lands, territories and resources which they have traditionally owned, occupied or otherwise used or acquired’. Likewise ILO Convention 169 refers to their rights to ‘lands or territories, or both as applicable, which [Indigenous Peoples] occupy or otherwise use’ .Neither instrument, nor the jurisprudence of international human rights bodies, envisages these land rights as being in restricted by the formal titling system that have been employed by states in the past, or that which may be employed by them in the future, as to do so would be to endorse the extinguishment of their inherent rights. Restricting the requirement for FPIC based on the formal land titling mechanism existing in a given state would therefore run contrary to contemporary international human rights law. As noted in the Working Group on Indigenous Populations workshop of FPIC ‘the successful operationalization of the principle of free, prior and informed consent is dependent on clear recognition and protection of Indigenous Peoples’ rights, particularly to lands, territories and resources traditionally owned or otherwise occupied and used. Without full recognition of Indigenous Peoples’ territorial rights, the principle will not provide the protection it is designed to provide.’

c) FPIC and Significance of Impacts:

Limiting the FPIC requirement to cases ‘Where significant project impacts on cultural property are unavoidable’ is inconsistent with international human rights law. It is also inherently flawed from a logical perspective as Indigenous Peoples themselves are the ones who are best placed to determine the significance of the impacts on them but as a result of not obtaining their FPIC are potentially excluded from this determination of the impacts. It is also unclear why this limitation is seen as necessary, as in those contexts where Indigenous Peoples themselves feel that the impacts are insignificant there is likely to be little reason for them to withhold consent. Including the requirement for FPIC for all projects which have impacts, be these impacts regarded as significant or insignificant by the proponent, is the safeguard necessary to ensure that the true significance of the impacts is accurately determined and Indigenous Peoples’ rights and interest protected.

d) FPIC instead of Broad community support for projects with adverse impacts:

Paragraph  G20 of the in the Guidance notes states: ‘When a project with adverse impacts to affected communities of Indigenous Peoples, but not triggering FPIC requirement involves IFC’s financing... this process has lead to broad community support (BCS) for the project among the affected communities of Indigenous Peoples.’

This statement acknowledges that projects or activities that do not fall into those three specific circumstances listed in Performance Standard 7 Para 16 could have adverse impacts on Indigenous Peoples. In such contexts, in keeping with Indigenous Peoples’ right to self-determination and UN CERD’s general recommendation no XXIII, FPIC should be the basic standard to be applied and not BCS. The logic for applying BCS rather than FPIC in the event of potentially adverse impacts is unclear and is inconsistent with the inclusion of the FPIC requirement for other high risk circumstances. The determination of whether project impacts are potentially adverse must be made by indigenous peoples themselves. To address this deficiency in Performance Standards and Guidance Para G20 should be removed from the Guidance and the text [impact on]...lands be include in Para 16.

Appendix 2: Rationale for language modifications to Guidance Note 7.

1) Clarifying what FPIC refers to:

G31: FPIC refers to [the consensus of all members of [Indigenous...Communities/Indigenous Peoples] to be determined in accordance with their respective customary laws and practices, free from any external manipulation, interference, coercion, and obtained after fully disclosing the intent and scope of the activity, in a language and process understandable to the community.
 FPIC is an iterative process and where given can lead to] the combination of: (i) mutually accepted process between the Client and Indigenous Peoples, and (ii) evidence of agreement between the parties regarding the outcome of the negotiations.

Paragraph G31 is misleading as it currently stands as it refers to some possible outcomes of an FPIC process rather than FPIC itself. The inclusion of the operationalized definition of consent that exists under national legislation in the Philippines (the 1997 IPRA) would serve to rectify this issue.

2) Clarifying IFC monitoring and oversight role:

G33: ‘IFC will review the client’s documentation of the negotiation process and its agreed outcomes, and engage Affected Communities of Indigenous Peoples to verify that the affected communities of Indigenous Peoples are broadly in support of [have given their FPIC for] the project’ 

G37 ‘IFC will evaluate the client’s documentation of its engagement process to establish that broad community support for the project exists among the affected communities  [and engage Affected Communities of Indigenous Peoples to verify that the affected communities of Indigenous Peoples are broadly in support of have given their FPIC for the project]’’.
Rationale:

The guidance notes states in G33 and G37 respectively use of the terminology ‘broadly in support’ and ‘broad community support’. This introduces confusion as to the standard that is ultimately applicable in those contexts where the higher threshold of FPIC is required under circumstances outlined in Performance Standard 7 para 16.

Appendix 3 – Rationale for proposed additions to PS 7 and / or GN 7.

1) Para 5: Clarifying the content and meaning of FPIC.

Add the following to PS7 Para 5 or alternatively include it GN7 Paras G5 – G10:

[The understanding of the content and meaning of the term FPIC will be guided by the work of authoritative U.N. mechanisms addressing indigenous issues, such as the UN Permanent Forum on Indigenous Peoples’ Issues and the Experts Mechanism on the Rights of Indigenous Peoples, the jurisprudence of international and regional human rights mechanisms and evolutions in international environmental law.] 

Rationale:

PS7 Para 4 states that there is no universally accepted definition of “Indigenous Peoples” or “FPIC.” In elaborating on the concept of ‘Indigenous Peoples’ it acknowledges that this lack of a universally accepted definition does not preclude the identification of certain characteristics that are recognized by Indigenous Peoples and others as pertaining to indigenous groups. These characteristics have emerged from human right law and studies conducted by UN bodies. Recognition of these characteristics is important to avoid situation which have occurred in the past where the existence of Indigenous Peoples is denied in order to facilitate the expropriation of their lands and resources. 

A parallel can be drawn with the definitional issue surrounding FPIC. Drawing on international human rights law and the experiences of indigenous communities throughout the world, Indigenous Peoples through the mechanisms available to them at the international level, namely the former Working Group on Indigenous Populations
 and the UN Permanent Forum on Indigenous Issues, have elaborated on the content of FPIC’s component parts. The UNDG makes direct reference to this elaboration as an authoritative source on FPIC in its guidelines on Indigenous Peoples’ issues.
 The UN Experts Mechanism on the Rights of Indigenous Peoples, the body responsible for providing the Human Rights Council with thematic expertise on Indigenous Peoples’ rights, is currently developing a study on the right to effective participation which will further elaborate on the meaning and content of the requirement to obtain FPIC. In addition human rights bodies such as the UN Committee on the Elimination of all forms of Racial Discrimination, the Inter American Court of Human Rights and the African Commission on Human and Peoples Rights have in the part and are increasingly affirming core elements of the components of FPIC such as respect for customary laws and practices, respect for indigenous institutions, compatibility of timelines with indigenous practices and respect for Indigenous Peoples’ own decision making practices and the right to withhold consent. In addition the international treaty monitoring bodies responsible for the oversight of the two Human Rights Covenants have recognized Indigenous Peoples’ right to self-determination from which the requirement to obtain their FPIC flows. International environmental law has also recognized the need to respect Indigenous Peoples’ customary laws and their procedures. The need for recognition of Indigenous Peoples’ own community protocols in relation to FPIC has also been addressed in international agreements (see comment on Para 15 below). The concept of FPIC used in the Philippines’ 1997 Indigenous Peoples Rights Act (IPRA) is provided in the comments on para G31 of the Guidance Notes below as illustrative of a working definition of FPIC.

2) Para 8: Clarifying ESIA’s: Participation requirements; Cumulative impacts; Communities in voluntary isolation.

Add the text in bold to PS7 Para 8 or alternatively include in GN7 Paras G11 – G14:

‘The client will identify, through a social and environmental risks and impacts identification process, all communities of Indigenous Peoples who may be affected by the project within the project’s area of influence, as well as the nature and degree of the expected direct and indirect economic, social, cultural (including cultural heritage), and environmental impacts on them.’ [Cumulative impacts of projects on Indigenous Peoples’ rights and interests must be addressed. The full and effective participation of Indigenous Peoples in the determination of these impacts must be ensured. Where it is determined that project may potentially impact on a community in voluntary isolation the project should not proceed.]

Rationale:

The ‘Akwé:Kon Guidelines for the Conduct of Cultural, Environmental and Social Impact Assessments Regarding Developments Proposed to Take Place on, or which are Likely to Impact on, Sacred Sites and on Lands and Waters Traditionally Occupied or Used by Indigenous and Local Communities’ have been recognized by the Inter American Court of Human Rights as constituting best practice in the context of development projects impacting on Indigenous Peoples’ rights and interests.
 The guidelines require ‘the full involvement’ of Indigenous Peoples in the assessment of environmental, social and cultural impacts with the latter ‘possibly undertaken by this group or community of people’.
 This is necessary to ensure that impacts are assessed in a culturally appropriate manner, in particular the social, cultural and spiritual and human rights impacts which by definition only the people themselves can accurately assess. Such participation in the conduct of impact assessments is also an essential element of Indigenous Peoples’ right to self-determination and participation in decision-making processes that impact upon them.

The importance of assessing the cumulative impacts of projects on the well-being of Indigenous Peoples has been addressed in the jurisprudence of the Human Rights Committee, the Inter American Court and in national courts. This compliments the requirement to examine cumulative impacts and conduct strategic environmental assessments touched on in Performance Standard 1 para 10. Indigenous participation must also be ensured in the conduct of cumulative impact assessments.

In contexts where Indigenous Peoples or communities which have chosen to remain in voluntary isolation are potentially impacted by a project, respect for their right to self-determination implies that they have decided to withhold their FPIC and that projects impacting them should not proceed. Their territories should therefore be regarded as no-go areas for IFC funded projects.

3) Para 10 and 15: Require respect for Indigenous Peoples’ customary laws, community protocols and procedures in FPIC consultation and participation procedures.

Add text in bold to PS7 Para 10 (Informed Consultation and Participation) or alternatively include it in GN7 Paras 15 - 22:

Provide sufficient time for Indigenous Peoples’ decision-making processes [and ensure respect for Indigenous Peoples’ customary laws, community protocols and procedures.]

[Ensure that access to independent experts for ESIA scrutiny is available to Indigenous Peoples.]

Add text to end of PS7 Para 15 or alternatively include in GN7 Paras G30 – G33: 

[While consent may not necessarily imply unanimity, the determination as to whether consent is to be given or not is to be reached by the indigenous community themselves in accordance with their own cultural practices. In order to cater for the diversity of Indigenous Peoples’ decision-making processes, some of which may differ from mainstream majority rule based decision-making, it is essential that their customary laws, community protocols and procedures be respected as part of FPIC processes.]

Rationale:

To ensure that Indigenous Peoples can carry out their own decision-making processes it is essential that their customary laws and practice be respected. This has been repeatedly affirmed by human rights bodies and Indigenous Peoples themselves. The practice of outlining, in community protocols, their own requirements for FPIC procedures has been gaining traction among Indigenous Peoples. The need to respect these community protocols is reflected in the Nagoya Protocol on Access to Genetic Resources and the Fair and Equitable Sharing of Benefits Arising from their Utilization (articles 12 and 21) in the context of the Convention on Biological Diversity.
 The premise behind these protocols is that Indigenous Peoples must be the ones to determine the timeframe, manner and process by which consent is given. Respect for Indigenous Peoples’ customs, practices and decision-making processes, whether documented by them in community protocols or not, is essential for meaningful FPIC processes and is consistent with the principles of self-identification and self-determination which underpin the conduct of meaningful FPIC processes. To respect the diversity of Indigenous Peoples cultures it is essential to ensure that each people and community be afforded the time and space to define how it will conduct its own decision-making processes and that these procedures and the decision emerging from them be respected. The need to do so is affirmed in the UNDG guidelines on Indigenous Peoples which highlights the importance of ‘bearing in mind possible differences among community decision-making processes, which may be very different from mainstream decision-making based on representation, delegation of power and/or majority rule.’

To ensure the credibility of the information provided by as part of ESIA’s processes, and address information and knowledge asymmetries between communities and the project proponent, Indigenous Peoples must be afforded the opportunity to engage independent third party experts to scrutinize ESIA information should they so chose. This third party should be selected by the peoples themselves and the associated costs covered through a fund established by the project proponent. 

4) Para G22: Grievance Mechanisms

Add text in bold to G22 in Guidance Note 7. Affected communities of Indigenous Peoples should be enabled to raise and receive client responses to grievances and complaints. The client may utilize the general grievance mechanism for the project in accordance with the requirements of Performance Standard 1 or a grievance mechanism specifically dedicated to affected Indigenous Peoples that meets the requirements of Performance Standard 1 to achieve this objective. The grievance mechanism should be culturally appropriate and should not interfere with any existing processes or institutions within the affected communities of Indigenous Peoples to settle differences among them. [Grievance mechanisms should afford due recognition for the impacted indigenous communities customary law and facilitate the role of indigenous institutions in addressing grievances in accordance with the wishes of the community in whose territory the operations are being conducted. Clients should ensure that indigenous peoples are aware of the potential to bring grievances in relation to FPIC processes to the attention of the CAO.] 

Rationale:

To be in line with jurisprudence emerging from human rights bodies such as UN CERD grievances in relation to projects in indigenous territories should be resolved in a manner that is consistent with their customary laws and practices.

Indigenous communities may have legitimate reasons for feeling that project proponents have engaged in FPIC processes that are inconsistent with respect for their rights. Consequently, they may not trust, or wish to engage with, grievance mechanisms overseen by the project proponent. The IFC should ensure that communities have sufficient guidance in relation to engaging with the CAO and that the CAO is equipped to deal with issues pertaining to flawed FPIC processes in a manner that caters for the cultural diversity of Indigenous Peoples’ decision-making processes. Where FPIC processes are determined to have been conducted in a manner inconsistent with respect for these rights project financing should not be forthcoming.

� See appendix 1: FPIC Standard Setting Exercise of the UN Working Group on Indigenous Populations, 2004.


� Definition of FPIC used in the Philippines 1997 Indigenous Peoples Rights Act (Ch. II, sec. 3, g.)


� See appendix 1: FPIC Standard Setting Exercise of the UN Working Group on Indigenous Populations, 2004.


� UNDG Guidelines page 25


� Inter-American Court of Human Rights Case of the Saramaka People v. Suriname Judgment of August 12, 2008 (Interpretation of the Judgment on Preliminary Objections, Merits, Reparations, and Costs) para 41


� Akwé:Kon Guidelines foreword page 1- 2  and Para 6 a. Available at http://www.cbd.int/doc/publications/akwe-brochure-en.pdf


� http://www.cbd.int/abs/doc/protocol/nagoya-protocol-en.pdf


� UNDG Guidelines on Indigenous Peoples Issues February 2008 page 25


� For example see UN CERD Early Warning Urgent Action letter to Philippine Government August 2010. See also Comments on the Guiding Principles for the Implementation of the United Nations ‘Protect, Respect and Remedy’ Framework of the Special Representative of the Secretary-General (SRSG) on the issue of human rights and transnational corporations and other business enterprises in the context of ensuring respect for Indigenous Peoples rights. Cathal Doyle, Middlesex University, Department of Law. 31st January 2011 available at http://www.business-humanrights.org/media/documents/ruggie/doyle-comments-on-guiding-principles-31-jan-2011.pdf





